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1 RECOMMENDATION 

 

i. That the Planning Committee endorse the findings of the review 

and resolve to support the proposal that the Planning Referrals 

Committee be removed from the Constitution. 

ii. A report including the comments of the Constitutional Development 

Members Panel and the Planning Committee be referred to Full 

Council with a recommendation that the Planning Referrals 

Committee be removed from the Constitution. 

 

2 PURPOSE OF THIS REPORT 

 

2.1 This report sets out a review of the Council’s Planning Referrals Committee. This 

was undertaken in accordance with Recommendation 39 of the recent Peer 

Review of the Council’s Planning Service by the East of England Local 

Government Association. The report sets out the findings of the review and the 

explanation for the recommendation, that the Council’s Constitution be altered to 

remove the Planning Referrals Committee.  

 

2.2 This is consultation report to the Planning Committee seeking views upon the 

review undertaken and the recommendation it has reached. Any comments of the 

Planning Committee will be taken into consideration before this review is passed 

to Full Council for consideration and final decision.   
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3 REASONS FOR RECOMMENDATION 

 

3.1 The removal of the Planning Referrals Committee will require a change to 

the Council’s Constitution. This can only be agreed by Full Council. This 

report seeks to provide an opportunity for consultation with the Planning 

Committee. If recommendation 1,i is agreed, the proposal will pass forward 

to Full Council for further consideration with a report highlighting any 

comments made by the Planning Committee (1,ii).  

 

4 BACKGROUND 

 

4.1 An external review of the Council’s Planning Service was undertaken in 

2019 by the East of England Local Government Association (EELGA). Their 

Planning Peer Review Report, published on the 27 September 2019. The 

Peer Review identifies opportunities for the department to deliver improved 

outcomes through 48 recommendations split between different issues, 

inclusive of 11 which relate to the Planning Committee and Corporate 

Issues. 

 

Recommendation 39: Review of Planning Referrals Committee  

4.2 This report seeks to address Recommendation 39 of the Peer Review which 

advised that a review be undertaken of the Council’s Planning Referrals 

Committee. 

 

4.3 The following bullet points reflect a summary of the comments from the Peer 

Review (These have been themed): 

 Planning Referral Committees are unusual (Theme 1: Need)  

 Sits very rarely (Theme 1: Need) 

 The terms of reference set out circumstances when Planning 

Committee decisions are to be referred (Theme 1: Need) 

 The composition of the Referral Committee includes Executive 

members and the Leader of the Council. This could give perception 

that it compromises the non-executive independence of the Planning 

Committee and blurs the distinction between executive and non-

executive decision making. In exceptional circumstances where a 

planning committee cannot reach a decision referral could be made to 

the Full Council from where the Planning Committees delegation 

derives in the first place (as a non-executive matter it could not in any 

case be referred to the executive). (Theme 2: Reputation) 

 To ensure the credibility of the planning system requires ‘transparency’ 

and ‘certainty’. All parties are entitled to be clear how their proposals or 

views will be considered. Giving the delegation to Planning Committee 

and then taking it away by referring it to the referrals committee after 

they have made their decision diminishes confidence in the process 

and calls it in to disrepute, let alone the waste of resources. (Theme 2: 

Reputation) 
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 Making Planning decisions is a task which has to be approached only 

after appropriate training. There must be a risk when matters are 

considered by a committee which meets infrequently Members will not 

be adequately trained and experienced. Furthermore, there is also the 

risk that they will have fettered their discretion earlier in the process, 

not realising that they may be involved and not come to decision-

making with an open mind. (Theme 3: Risk) 

 

5 Why is the Planning Referrals Committee necessary? (Theme 1) 

 

5.1 The Council’s Constitution1 sets out that the following matters shall be the 

responsibility of the Planning Referral Committee:  

(a) To determine any decision referred to it from a planning committee 

where the Chairman did not choose to use his or her second or casting 

vote or where, for any other reasons, a planning committee was 

unable to determine an issue. 

(b) To determine planning applications where a planning committee were 

minded to reverse an officer’s recommendations fundamentally 

contrary to the provisions of the Local Development Plan. 

(c) The determination of major planning applications which, in view of their 

scale, have a potential significant impact on the Borough, affecting the 

area of more than one planning committee.    

 

Legislative background - Departures 

5.2 Item 6.1(b) above highlights one of the purposes of the Planning Referral 

Committee is to deal with scenarios where the committee is minded to 

reverse an officer’s recommendations contrary to Planning Policy. The 

intention to determine a planning application which does not accord with the 

planning policies in force within an area is known as a ‘departure’, as the 

decision would depart from the expected outcome for that proposal set by 

the policy.  

 

5.3 Planning legislation2 requires that planning applications are determined in 

accordance with any development plan3 policies unless there are material 

considerations that indicate otherwise. The English planning system is often 

described as a ‘plan-led’ system in that the starting assumption for any 

application is that it will be determined in accordance with what the plan 

states. However, this ability to take into account other factors introduces a 

degree of flexibility to ensure that the specific issues of each proposal can 

be considered before the final decision is made.         

 

                                                 
1
 Link - Responsibility for Functions 3.1.6 and 3.1.7 

2
 Section 70(2) of the Town and Country Planning Act 1990 and Section 38(6) of the Planning and Compulsory 

Purchase Act 2004  
3
 Section 38(2-5) of the Planning and Compulsory Purchase Act 2004 

http://www5.hertsmere.gov.uk/democracy/documents/s29614/Part%203.1%20Responsibility%20for%20Functions.pdf
http://www.legislation.gov.uk/ukpga/1990/8/section/70
http://www.legislation.gov.uk/ukpga/2004/5/section/38
http://www.legislation.gov.uk/ukpga/2004/5/section/38
http://www.legislation.gov.uk/ukpga/2004/5/section/38
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5.4 The definition of a material planning consideration4 is very wide. However, 

the Courts have taken the view that planning is concerned with land use in 

the public interest, so the protection of purely private interests such as the 

impact of a development on the value of a neighbouring property or loss of 

private rights to light should not be taken as material considerations. Once 

any material considerations have been identified, it is a matter for the 

decision maker to determine how much weight to give them in their exercise 

of the planning balance. A Local Planning Authority can (where it considered 

there to be material considerations to warrant it) legitimately make a 

decision that departs from development plan policy.  

 

5.5 To reflect the starting assumption that the planning system is plan-led, if a 

proposed development does seek an outcome that would represent a 

departure from the development plan there are some additional procedural 

controls imposed by statute. The application must have first been advertised 

to highlight that the proposal does not accord with the development plan5; 

and then, before the final decision is issued, consultation needs to be 

undertaken with the Secretary of State (SoS)6.  

 

5.6 Normally in these scenarios the Local Planning Authority will reach the point 

where it is minded to grant planning permission (i.e. a committee resolution) 

and then notify the SoS of their intention. At this point the SoS can decide to 

call-in the application so that they can determine it themselves. They also 

have the power to issue a holding direction which prevents the Local 

Planning Authority from issuing any decision until they have decided 

whether to call-in the application, or not. If a planning application is called-in, 

there will be a public inquiry chaired by a Planning Inspector, or lawyer, who 

will make a recommendation to the SoS, who then takes the final decision.  

 

5.7  Those matters for which the SoS should be consulted7 are: 

 Green Belt development - The provision of a building or buildings 

where the floor space to be created by the development is more than 

1,000 square metres or would have a significant impact on the 

openness of the Green Belt. 

 Development outside town centres - Retail, leisure or office uses which 

are edge-of-centre, out-of-centre or out-of-town; and includes the 

provision of a building or buildings where the floor space to be created 

by the development is 5,000 square metres or more. 

 World Heritage Site development - Development which would have an 

adverse impact on the outstanding universal value, integrity, 

authenticity and significance of a World Heritage Site or its setting, and 

to which English Heritage has objected. 

                                                 
4
 https://www.gov.uk/guidance/determining-a-planning-application - Paragraph:008 

5
 Article 15(3) of the Development Management Procedure Order 2015 

6
 Article 32 of the Development Management Procedure Order 2015 

7
 The Town and Country Planning (Consultation) (England) Direction 2009 

https://www.gov.uk/guidance/determining-a-planning-application
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 Playing field development - Development of a land that would result in a 

deficiency of playing fields in the area, and to which Sport England has 

objected.  

 Flood risk area – Major development in a flood risk area to which the 

Environment Agency has objected. 

 

5.8 This call-in process from the SoS is not limited only to these types of 

developments as specified in the 2009 Direction. Their powers extend to the 

ability to call-in any planning application where they consider it necessary, 

rather than leave the determination to the Local Planning Authority. 

However, in previous parliamentary answers8 the intentions of the SoS in 

relation to how these powers might be exercised have been suggested to be 

only for planning issues of more than local importance, such as:  

 May conflict with national policies on important matters 

 May have significant long-term impact on economic growth and 

meeting housing needs across a wider area than a single local 

authority 

 Could have significant effects beyond their immediate locality 

 Give rise to substantial cross-boundary or national controversy 

 Raise significant architectural and urban design issues 

 May involve the interests of national security or of foreign 

Governments 

 

In practice – Recent use of the Referrals Committee for a ‘Departure’   

5.9  The recent application for the erection of new Equestrian centre at 

Caldecote Farm, Caldecote Lane, Bushey (planning reference 

18/2410/FUL) was referred to the Planning committee for determination on 

the 11 April 2019. The committee report9 tabled as part of the agenda 

papers concluded with an officer recommendation that the planning decision 

be refused on 5 grounds. Importantly however, in the opening paragraphs of 

the report it is highlighted that: 

“…while the Council are entitled to refuse planning permission (which is 

the recommendation of this report), if the Planning Committee were 

minded to approve the application it would be necessary to consult the 

Secretary of State before an approval could be issued. This is a 

requirement of Circular & Direction 02/2009 of the Department of 

Communities and Local Government, pursuant to Articles 10(3) and 

14(1) of the Town and Country Planning (General Development 

Procedure) Order 1995. That direction requires that any Green Belt 

development involving the provision of buildings where the floor space 

would be 1000m² or more (in this case it would be 3262m²) should not 

be approved unless the Secretary of State has been consulted, and a 

period of at least 21 days should have elapsed from the acknowledged 

receipt by the SOS before the Local Authority may issue an approval, 

                                                 
8
 https://bit.ly/2QwA4Or 

9
 https://bit.ly/341iYMr 
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unless the SOS has written to indicate that they do not intend to issue a 

direction under section 77 of the Town and County Planning Act 1990 to 

call the case in.” 

 

5.10  The decision maker (the Planning Committee) was made aware in the 

committee report provided that, should they be minded to reach a different 

conclusion to the officers, that this would result in: (i) a planning permission 

that would represent a departure from the Council’s Development Plan; and 

(ii) that reaching such a resolution would trigger a need for a referral to the 

SoS. This is seen as positive as the decision maker (collectively the 

members of the Planning committee), had a full understanding of the 

implications of the choices before them.  

 

5.11  When the same application was later considered/re-considered by the 

Planning Referrals Committee on the 20 June 2019, there was no new 

information or guidance provided in the agenda papers10 as to process i.e 

very similar wording was used to explain that any positive resolution 

(contrary to the officer’s recommendation for refusal) would trigger a need 

for a referral to the SoS. There was therefore no procedural value added by 

the case being reconsidered by the Referrals Committee as in each 

instance the information available to the decision maker on the procedural 

implications of the choice before them was the same.  

 

Initial conclusion 1:  

In the case of the recent example at Caldecote Farm the use of the Planning 

Referrals Committee has not provided any procedural value. The 

information before the decision makers on the procedural implications of the 

choice before them was the same. 

 

5.12 The main differences between the report tabled at the April 2019 Planning 

committee and the June 2019 Planning Referral Committee where that the 

June report contained:  

 Further information of clarification on the need for the facility including 

status of nearby equestrian facilities 

 Amended business plan reducing potential users  

 Corrected floorplans   

 Clarification on NPPF guidance in relation to heritage assets 

 Further correspondence from Sport England 

 Further information on surface water drainage 

 Further information on sewerage 

 Supplemental Highways Technical Note on car parking 

 

5.13 In the view of officers, the only material change in circumstances since the 

April 2019 report was that the additional information submitted to the 

Council adequately justified the proposed level of parking on the site. On 

                                                 
10

 https://bit.ly/33ZswYk 
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this basis officers were then satisfied and the June 2019 report removed 

reason for refusal 5 (parking).  

 

Officer representation of Committee’s views   

5.14 Section 13 of the June 2019 report is titled: Assessment of Purported ‘Very 

Special Circumstances’. In this section of the report the reasoning of the 

Proposer and Seconder at the April 2019 meeting is set out and then 

critiqued by the officer. The value of this commentary in the report is 

questioned.    

 
5.15 The use of the term ‘purported benefits’ could imply that the reasoning 

agreed by the committee was somehow false11. Whilst it is very much 

doubted the officer meant to undermine the previous committee comments, 

there is the reputational risk that these officer comments in the report could 

be perceived negatively – particularly by parties supportive of the outcome 

at the April 2019 which could see this as officers seeking to reverse the 

decision.  

 
5.16 Where a committee has reached a conclusion which is fundamentally flawed 

and has the potential to put the Council at risk of challenge or appeal, it is 

right that there is a mechanism for officers to provide advice and give the 

decision making committee the chance to re-consider. The comments in 

Section 13 of the June 2019 report do not fall within this category. The bullet 

points listed are introduced as “additional facts and commentary”. They are 

not examples of clear errors in the conclusions the April 2019 committee 

previously reached. The concern here is that the commentary in the Referral 

Committee report is merely putting into the public domain the ‘weaknesses’ 

of the Planning committee’s conclusions. If, as happened here, the Referrals 

Committee came to the same view as the Planning Committee and the 

original decision stands, the Council has arguably placed into the public 

domain negative commentary which was not required.        

 
5.17 Arguably the issue here is a lack of clarity for officers as to what the 

standard report for the Referral Committee should include. The considerable 

period since the last Referrals Committee last dealt with a departure back in 

200812 means that there isn’t any continuity in staff and therefore any 

institutional memory of what to do is lost. This is exacerbated by the lack of 

any written procedural guidance.  

 

5.18 In the 2008 example the Bushey/Aldenham Planning Committee had 

resolved to refer an application to the Referral Committee for determination 

as they had been minded to reverse the officer recommendations and grant 

planning consent as a departure for application number TP/07/1958 which 

related to change the use of the premises from A1 (Retail) to A3 

(Restaurant) at 23-25 High Road, Bushey Heath. The report template used 

                                                 
11

 Purported - appearing or stated to be true, though not necessarily so; alleged. Oxford Dictionaries 
12

 https://bit.ly/358RlRU 
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in 2008 was very different to that for the June 2019 meeting. The report, 

which looked in style and format more akin to a report for Executive, was 

very short. It is a ‘cover report’ that did not include further commentary of the 

issues but just attaches: (i) the Planning committee minutes; (ii) the original 

Committee report; and (iii) a list of recommended conditions.  

 

Initial conclusion 2:  

The report produced for the Referrals Committee can highlight negative 

aspects or counter arguments of a decision the Referrals Committee then 

makes. This is represents a reputational risk to the Council. 

 

Frequency of meetings 

5.19 The website records for the Planning Referrals Committee go back to 2005. 

In this 15 year period there have been 5 meetings (excluding meetings only 

held to confirm the appointment of the Chair and Vice Chair). These were:   

 25 August 2005 - Elstree/Borehamwood Planning Committee (27 July 

2005) resolved to refer three applications as they had been minded to 

reverse the officer recommendations and grant planning consent as a 

departure for applications TP/2004/1550, TP/2004/1561 and 

TP/2004/1562 which related to the conversion of integral garage into 

habitable rooms at Numbers 17, 19 and 21 Wordsworth Gardens, 

Borehamwood.  

 26 April 2006 - Potters Bar/Shenley Planning Committee (6 April 2006) 

resolved to refer an application as they had been minded to reverse the 

officer recommendations and grant planning consent as a departure for 

application TP/06/0033 which related to the demolition of the existing 

two storey house and erection of a new four storey, eight bedroom 

dwelling at Mandevyll, The Ridgeway, Potters Bar.  

 17 January 2008 - Bushey/Aldenham Planning Committee (18 

December 2007) resolved to refer an application as they had been 

minded to reverse the officer recommendations and grant planning 

consent as a departure for application number TP/07/1958 which related 

to change the use of the premises from A1 (Retail) to A3 (Restaurant) at 

23-25 High Road, Bushey Heath.  

 15 July 2009 - Special meeting to agree Hertsmere response to 

planning consultation from an adjacent Authority on the Radlett 

Aerodrome Rail Freight Interchange Proposal.  

 20 June 2019 – Planning Committee (11 April 2019) had been minded 

to reverse the officer recommendations and grant planning consent as a 

departure for application number 18/2410/FUL which related to the 

erection of new Equestrian centre at Caldecote Farm, Caldecote Lane, 

Bushey.  

 

5.20 Five operational meetings in 15 years indicates that removing the Referral 

Committee would have very little impact on the operations of the Council. It 

is also noted that the scale of three of these historic departure proposals 

discussed at these meetings was very small. A conversion of a shop unit 
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into a restaurant, garage conversions in 3 residential properties and a single 

replacement dwelling all fall well below the threshold of the 2009 Call-in 

direction from the SoS. They don’t appear to represent significant proposals 

for which the likelihood of public outcry or potential legal challenge would be 

high.  

 

5.21  In three of the four cases the departure recommendations sent forward from 

the Area Sub Committees / Planning Committee were agreed by the 

Referral Committee, the acceptation being the proposed demolition of the 

existing two storey house and erection of a new four storey, eight bedroom 

dwelling at Mandevyll, The Ridgeway, Potters Bar. On this basis there is 

limited evidence of the Referral Committee having demonstrably adding 

value in the last 15 years by preventing a (serious) departure being agreed. 

The conclusion that should be taken from this is that the decision makers on 

the original committees had correctly considered the implications of their 

resolution to agree proposals that would represent departure from the 

Development Plan. In all but one case, the additional scrutiny of the Referral 

Committee didn’t find any weakness of these initial conclusions that 

indicated a different conclusion should be reached. In the one example 

where a different outcome was reached, the proposal, a single replacement 

dwelling, was not a large scale development proposal.  

 

5.22 Given that there is little evidence of the Referral Committee having changed 

an outcome for these departure proposals, all the process has done is 

introduce delay and uncertainty for the Applicant, local residents and other 

interested parties. This aspect was picked up by the Author of the Peer 

Review who highlights the credibility of the planning system requires 

‘transparency’ and ‘certainty’. Allowing the decisions of the Planning 

Committee to be withheld pending further review and re-consideration could 

appear to interested parties to be unnecessary, unfair and wasteful.  

 

Initial conclusion 3:  

Given the lack of meetings held in the past 15 years, and the nature of the 

business it has considered in that time, it is not considered that the 

existence of the Planning Referrals Committee has added any value to the 

decision making process. 

 

Identification of necessary planning conditions  

5.23 In all the examples of the reports put forward to the Referral Committee, 

they have included a list of potential planning conditions to be added to any 

planning application should the initial recommendation be agreed and 

permission is granted. This is an important element of the current process 

as the Planning Committee report that was presented to the initial 

committee will have recommended refusal and therefore will not have 

contained a list of recommended conditions. 

 



  

Page 10 of 16 
Version3. 09.01.2020  

5.24 There is no issue for the agenda papers of the Referral Committee including 

this list of conditions. It does not indicate a pre-determination that the 

Referral Committee will automatically agree for planning permission to be 

granted, it is merely a failsafe to ensure that if they do, the appropriate 

controls to mitigation the impacts of the development are imposed. This is 

similar to the appeal process. When the Council submits its Statement of 

Case to the Planning Inspectorate to defend the refusal of a scheme, it has 

to include a draft list of conditions that it would like the Inspector to impose 

in the event that they uphold the appeal and grant permission.  

 

5.25  If the Referral Committee is removed, this function of identifying conditions 

for applications where the recommendation has been overturned by the 

Planning Committee can be replaced by other means. Where the Planning 

Committee is minded to reverse a recommendation and grant permission, 

they can (supported by officers) list the issues that would need to be 

controlled within the meeting and then delegated powers to the Head of 

Planning of Economic Development to draft the final wording in accordance 

with the list of issues and control discussed. In more sensitive cases that 

delegation to the Head of Planning might also require consultation with the 

Chair and Vice Chairs of the Committee on the proposed list of conditions 

before the final decision is made. The benefit of this approach is that it is 

clear at the time the decision is made what issues the Committee (as the 

decision maker) what to see addressed by the conditions and their 

reasoning for these is discussed in the public form of the Planning 

Committee.  

 

5.26 However, this process also need to include the view of the Applicant on the 

conditions proposed. Since October 2018, legislation13 requires LPAs to 

obtain the Applicants’ written agreement to any pre-commencement 

conditions before they are attached to a planning permission. A pre-

commencement condition prevent works commencing on site until such time 

as further details have been agreed by the LPA. The Government has 

expressed a concern that these types of conditions can prevent 

developments starting in a timely manner and therefore is seeking to reduce 

their use by LPAs.  

 

5.27 In those circumstances where an LPA consider that it is necessary to 

impose a prior to commencement condition it is required to obtain the 

written agreement of the Applicant to the terms of the condition. This is done 

by notifying the Applicant who then have ten working days in which to make 

any response to the notice. If the Applicant does not agree to the terms of 

the pre-commencement condition, the LPA can either amend the condition, 

remove it, or make it a post-commencement condition. If none of these 

options would make the development acceptable, planning permission 

would be refused.  

                                                 
13

 Section 100ZA of the Town and Country Planning Act 1990 

http://www.legislation.gov.uk/ukpga/2017/20/section/14/enacted
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5.28 Under the scenario where the Planning Committee has delegated powers to 

the Head of Planning in consultation with the Chair and Vice Chairs to agree 

the final wording of the conditions (paragraph 6.25), officers can negotiate 

with Applicants, resolve issues, and ensure (via the required consultation 

with the Chairman) that the Committee’s intentions as set out in their 

discussion at the meeting are still met.   

 

5.29  In the (unusual) circumstances that the conditions are contested by the 

Applicant and there is no way forward, the application can be referred back 

to the Planning Committee for further review and determination.  

 

5.30 The considerable benefit this approach has over the Referrals Committee is 

the continuity of approach. It is the Planning Committee that originally   

overturned the recommendation on the planning application and this 

approach of ensures their reasoning when doing so is respected in the final 

decision.  

 

Initial conclusion 4:  

The role the Referral Committee performs in identifying a list of planning 

conditions for overturned applications is not required. This function can be 

better dealt with by the Planning Committee via delegation to the Head of 

Planning and Economic Development in consultation with the Planning 

Committee Chair and Vice Chairs.  

 

Determination of Major/Significant applications  

5.31 The Council’s Constitution identifies a role for the Planning Referral 

Committee to “determine major planning applications which, in view of their 

scale, have a potential significant impact on the Borough, affecting the area 

of more than one planning committee” (see 6.1 (c) above). This element of 

the Constitution is clearly a hangover from the period when there were three 

area planning committees, before these were merely into a single planning 

committee in January 2011.  

 

5.32 In practice this ability for significant or major proposals to be referred to the 

Committee was only used once in the last 15 years. Interestingly in this 

instance in 2009 the matter was not the determination of a planning 

application but the agreement of a consultation response to be sent to a 

neighbouring Authority (Radlett Aerodrome Rail Freight Interchange 

Proposal).  

 

5.33 The Planning Referral Committee has not been used for the determination 

of a major development proposal in the last 15 years and therefore its 

removal would not cause any operational difficulties in this regard. The 

unified single planning committee that has been operating since 2011 is 

able to determine applications of significant scale that could affect the whole 

Borough. There is also scope to hold special or additional Planning 
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Committee meetings at the Chairperson’s discretion if this is felt to be 

necessary to allow for the consideration of a significant proposal which 

would warrant a single item agenda. An example of this happened in March 

2015. A ‘normal’ Planning Committee was held on the 19 March 2015, 

followed by an additional meeting which was held on the 24 March 2015 to 

consider two large scale proposals: 14/2015/FUL for an Eruv in Bushey, and 

14/1735/OUT for a Centre of Sporting Excellence off Rowley Lane, 

Borehamwood.  

 

5.34 The members of the Planning Committee will have received regular training 

on planning matters which they then put into practice each month when 

sitting on the committee. The planning committee (and its members) could 

be viewed like a muscle which is regularly exercised through their monthly 

meetings considering planning applications or varying scale. Both in terms 

of training and direct experience they are likely to be the best ‘qualified’ Cllrs 

within the Council to sit in judgement on planning matters. The use of a 

separate committee which meets extremely infrequently, and doesn’t have 

the same membership as the Planning Committee means that the Cllrs who 

are less regularly involved in planning matters being asked to determine the 

most controversial planning applications.    

 

Initial conclusion 5:  

The single planning committee operating since 2011 means that the need 

for a Planning Referral Committee to deal with major planning applications 

has been removed.  

 

6 Does the Planning Referral Committee create other issues? (Themes 2 

& 3)     

 

6.1 Notwithstanding the ‘Need’ for a Planning Referral committee (Theme 1), 

the Peer Review also identified other issues about ‘Reputation’ and ‘Risk’ 

(Themes 2 and 3).  

 

Blurring the lines between Executive and Non-Executive  

6.2 The author of the Peer Review raised a concern that the membership of the 

Referral Committee includes the Leader of the Council and other members 

of the Executive. His view is that this could give the ‘perception’ that the 

inclusion of a Referral Committee made up of the Executive Members    

could be seen to compromise the non-executive independence of the 

Planning Committee, and blurs the distinction between executive and non-

executive decision making.  

 

6.3 The Constitution highlights that one of the responsibilities of the Referral 

Committee is to determine applications the Planning Committee was unable 

to determine. If the Referral Committee was removed a mechanism to deal 

with these situations would remain. The Planning Committee derives its 

powers via a delegation from Full Council. If ever the Planning Committee 
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was unable to reach a decision, the Peer Reviewer has highlighted it can be 

referred back up to the Full Council from where the Planning Committees 

delegation derives. In his view this approach would also have the benefit of 

maintaining the decision making process for planning applications within the 

non-executive function of the Council. This point is expanded upon in 

Section 7 below.  

 

Transparency and Certainty 

6.4 To quote from the Peer Review: 

“To ensure the credibility of the planning system requires ‘transparency’ 

and ‘certainty’. All parties are entitled to be clear how their proposals or 

views will be considered. Giving the delegation to Planning Committee 

and then taking it away by referring it to the referrals committee after 

they have made their decision diminishes confidence in the process and 

calls it in to disrepute, let alone the waste of resources”. 

 

6.5 The removal so the Referral Committee would restore the primacy of the 

Planning Committee and directly address this concern raised by the Peer 

Reviewer.     

 

Member training and knowledge   

6.6 As already highlighted in paragraph 5.34 above, the members of the 

Planning Committee will have received regular training on planning matters 

which they then put into practice each month when sitting on the committee. 

The removal of the Referrals Committee will ensure that those members 

with the most up-to-date training and practical experience of making 

planning decisions are the ones exercising the Council’s powers as LPA.    

 

7.  Constitutional Development Members Panel 

 

7.1 At the Constitutional Development Members Panel (CDMP) in January 

2020 there was support for the principle of removing the Referrals 

Committee from the constitution.    

 

 Escalation from the Planning Committee  

7.2 The Council’s Constitution sets out that the matters shall be the 

responsibility of the Planning Referral Committee (see paragraph 5.1 

above). One of the criteria is “To determine any decision referred to it from 

a planning committee where the Chairman did not choose to use his or her 

second or casting vote or where, for any other reasons, a planning 

committee was unable to determine an issue”. Whilst these scenarios are 

exceptionally rare, the concern was that should the Planning Committee be 

unable to come to a view, taking away the Referrals Committee would 

remove the obvious body to which these matters could be escalated for 

decision to be reached.  
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7.3 The Peer Reviewer highlighted in their report that the powers of the 

Planning Committee are delegated to it from Full Council. Therefore he 

foresaw that if the situation arose that the committee was unable to take a 

decision and point 3.1.7 of the Constitution was triggered, that the matter 

would be referred to the Full Council for decision rather than the Referrals 

Committee. This was a concern to the CDMP panel.   

 

7.4  The operation of the Planning Committee is already designed to ensure that 

the committee is always in the position to make a decision. The Chair of the 

committee has a casting vote so that if the vote of the committee is tied, 

they effectivity get another vote to break the deadlock and allow for a 

decision to be made. The scenario section 3.1.7 of the constitution seeks to 

cover therefore would be one where: the matter had first been voted upon 

by the committee and their vote was tied; and then the Chair of the 

Planning Committee was unable to decide either way.  

 

7.5  The role of the Planning Committee is to apply the ‘planning balance’. The 

individual Councillors on the committee will each identify the different 

positive and negative elements of a proposal and weigh them up before 

coming to their own view and voting accordingly. In this weighing up 

exercise the individual committee members are undertaking, they will have 

different tipping points at which they will consider that their concerns are 

either overcome or outweighed by the benefits. To use a generic example: 

a committee member might be concerned that a proposed new housing 

development might impact existing wildlife habitat within or adjacent the site 

and therefore they ask questions of the Applicant and or the officers in the 

committee. Responses might clarify proposed mitigation measures, such as 

S106 funding, and these may then be sufficient to overcome the 

Councillor’s concerns allowing them to vote in favour of the development.  

 

7.6 In the scenario where the committee is unable to come to a majority view, it 

is highly likely that there will be elements of the proposal that are creating a 

concern for members of the committee; and that these elements haven’t 

been sufficiently addressed in either the committee papers or the verbal 

responses given in the meeting. The constitution assumes that the 

appropriate next step in these scenarios is to escalate the matter to another 

committee but there is a workable alternative. In other Local Planning 

Authorities when they encounter this issue they will defer the consideration 

of the application to allow for further work to be done to address the 

outstanding questions or concerns of the committee. Common convention 

is that if the application is deferred for a clear and specified reason, when it 

then subsequently returns to the committee, it is only the new information 

presented in relation to the reason of deferment which is considered. The 

committee don’t reconsider the whole application afresh. The assumption in 

the scenario of a deferment is that matters not specified in the reason of 

deferment are acceptable to the committee, the only caveat to this is if there 

have been other material changes that have taken place either to the 
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details of the application or the site context in the intervening period before 

the application is brought back. 

      

7.7  The benefits of the deferent approach is that it both: (i) cements the role of 

the planning committee as the final decision maker on planning 

applications; and (ii), it ensures a consistency of approach. The members of 

the Planning Committee know best their own concerns and their reasoning 

for the application being deferred. Therefore they are best placed to take a 

view on whether the changes made, or the additional information supplied, 

is adequate to address their initial concerns. Referral to another body 

breaks this link and requires that the consideration of the application start 

afresh introducing delay and uncertainty for all parties involved.   

 

7.8 This power to defer applications if the committee is unsatisfied with the 

information before them already exists and no changes are required to the 

constitution or other documentation to allow it to be used in the manner 

suggested above. For this reason, it is considered that the deletion of the 

Planning Referrals committee can be implemented without there being a 

need to identify a new body to which matters can be refer in the rare 

scenario the Planning Committee cannot come to a view.     

 

8 FINANCIAL AND BUDGET FRAMEWORK IMPLICATIONS 

 

8.1 The removal of the Referral Committee will have minimal financial 

implications. Whilst the removal of this meeting notionally represents a 

saving, the very limited numbers of times it has been held in the last 15 

years demonstrates that any cost savings would be minimal.  

 

9 LEGAL POWERS RELIED ON AND ANY LEGAL IMPLICATIONS 

 

9.1 None for the purposes of this report. 

 

10 EFFICIENCY GAINS AND VALUE FOR MONEY 

 

10.1 None for the purposes of this report. 

 

11 RISK MANAGEMENT IMPLICATIONS 

 

11.1 The removal of the Referrals Committee from the Council’s Constitution will 

cement the Planning Committee as the forum with which the Council 

exercises its powers as the Local Planning Authority. This will address the 

risks highlighted by the recent Peer Review, and discussed in this report 

under the themes of: Need, Reputation and Risk.  

 

12 PERSONNEL IMPLICATIONS 

 

12.1 None for the purposes of this report. 
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13 EQUALITIES IMPLICATIONS 

 

13.1 None for the purposes of this report.  

 

14 CORPORATE PLAN and POLICY FRAMEWORK IMPLICATIONS 

 

14.1 None for the purposes of this report. 

 

15 ASSET MANAGEMENT IMPLICATIONS 

 

15.1 None for the purposes of this report. 

 

16 HEALTH AND SAFETY IMPLICATIONS 

 

16.1 None for the purposes of this report. 

 

17 BACKGROUND DOCUMENTS USEDTO PREPARE THIS REPORT 

  

Document Title: Filed at: 

Hertsmere Borough Council, Peer Review of 

Planning function undertaken by the East of 

England Local Government Association 

(EELGA), 27 September 2019.  

Council’s website   

 


